























midnight, distributors are under no obligation to restore what they’ve destroyed, leaving deaf and
hard-of-hearing viewers with no access.2l The beneficiaries of the FCC’s current late night
captioning exemption policy are the less responsible programming providers for whom incurring
a small expense for deaf and hard of hearing viewers is simply not a priority.

TDI, et al. note that exempting late night programming from the captioning requirement
does not just disadvantage insomniacs, but also those who watch the news before 6:00 a.m.
because of long commutes to work, and those who work late shifts, often a class of people who
are disadvantaged in other respects as well. Much of the work performed late at night imposes a
multitude of inconveniences, not the least of which is the delinking the workers’ schedules from
those of their families. For an assembly line worker on the second shift, a waiter, nurse or office
cleaner who gets home after midnight, the ability to relax by watching television for a couple of
hours may be one of the small pleasures of life.

Hearing loss can be age related, and a relatively high percentage of older people use
captioning. Retirees, as a group, commonly watch television very late at night. These older
Americans, together with the deaf and hard of hearing workers who watch TV during non-
traditional hours due to their employment, are deserving of equal benefit of the nation’s
commitment to captioning video programming. In a recent survey of 486 deaf and hard-of-
hearing Americans, as well as their families and other interested persons, 26.4% of the
participants said that they frequently or very frequently watch television between 2:00 a.m. and

6:00 a.m.2® The Commission should renounce its previous statement that “for much of the

a Gary D. Robson, The Closed Captioning Handbook, 97 (Elsevier, 2004), Google Books at
http://books.google.com/books?id=SdGUcz8QVIEC&pg=PA97&Ipg=PA97&dq=video+compression+captioning&
source=bl&ots=jcJuTdxyF4&sig=VL51ROHdAROfOTK8FvFc3BOzO00&hl=en&ei=T84HTI-
4HIH58Aal pLDWCg&sa=X&oi=book_result&ct=result&resnum=98&ved=0CGEQ6AEwCA#v=onepage&q=video
%20compression%20captioning& f=false (last visited Jan. 7, 2011).

& Telecommunications for the Deaf & Hard of Hearing, Inc., Captioning Survey dated Sept. 29,
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history of television broadcasting, the late night hours were not occupied with programming at

all,”® which rings of “be thankful for what you get.” Today’s world has changed, and

businesses that are “Open 24 Hours” have become far more common, requiring more jobs
outside the traditional 9 a.m. to 5 p.m. shift.

In its 1997 Closed Captioning Order, the Commission stated that it “may review [the late
night programming] decision in the future to determine whether we should modify this
e><empti0n.”4—(2 In light of the dramatically lower costs of captioning today and broad availability
of captioning personnel, as discussed below, the Commission should reconsider and eliminate
this exemption immediately.

B. Section 79.1(a)(1) of the Commission’s Rules Should be Amended to Remove the
Exclusion of Advertisements of 5 Minutes or Less from the Definition of Video
Programming.

Market forces have not achieved the goal of captioning for advertisements. The
Commission decided in the 1997 Closed Captioning Order, and confirmed in the Order on
Reconsideration, that “short-form” advertising is different from “programming,” and is not
subject to captioning obligations® By this single decision, the Commission scrapped the

captioning requirement for 23% of the broadcast material that appears on commercial

television.®2 A few large national advertisers caption their advertisements voluntarily, but many

2010 (“2010 Captioning Survey™) (responding to the question “Some people watch TV very late at night. How
often do you watch TV between 2:00 a.m. and 6:00 a.m.?). In the survey, the term Frequently was defined as “once
or twice a week,” and Very Frequently was defined as “several times a week.”

2 Closed Captioning Order, 13 FCC Red at 3346-3347, 9 155.
40 Closed Captioning Order, 13 FCC Rcd at 3346-3347, § 155.
4 Closed Captioning Order, 13 FCC Red at 3325-3326, 3345-3346, §4 110-112, 152-153; Order on

Reconsideration, 13 FCC Red at §§ 103-107.

2 According to Kantar Media, in the Fourth Quarter 2009, the total average duration of network ad

messages per hour for primetime, unscripted programs was 14 minutes, 5 seconds (“14:05”), and 14:06 for prime
time scripted programs. During Late Night programming, total average duration of network ad messages per hour
was 15:51. (Source: "Kantar Media Reports U.S. Advertising Expenditures Declined 12.3 Percent in 2009,"
BusinessWire (March 17, 2010) available at
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others do not. In TDI, et al.’s recent survey of captioning viewers, 79.7% of the respondents
reported that only “some” or “very few” commercials are captioned. 4

For example, even though in 2010 companies paid on average $2.7 million for a 30
second advertisement during Super Bowl XLIV, which was viewed by an estimated 100 million
Americans, about 8.6% of whom were likely people who are deaf or hard of hearing® (i.e., 8
million such viewers), at least 15 companies elected not to close caption their Super Bowl
commercials. Those companies included General Motors (Chevrolet), McDonald’s, Comcast,
Mazda, Honda, Etrade, Qwest, Callaway Golf, Dairy Queen, Kemps, Skechers, and others.2
Thus, deaf and hard of hearing persons were denied the shared experience of millions of
Americans of evaluating, discussing, praising and criticizing Super Bowl commercials.
Tellingly, many large companies did not recognize sufficient market incentives to close caption
Super Bowl commercials that cost on average $2.7 million to air and well over $370,000 to
produce, notwithstanding the opportunity to reach one of the largest annual television audiences
in America and an average cost of only a few hundred dollars to add captions.

In 1997, when the first rules on captioning were issued, the Commission acknowledged
the broadcast and advertising industry arguments that sufficient market incentives existed to
encourage increased voluntary captioning of advertisements.*® As demonstrated by the Super

Bowl experience, those projected market incentives have not been sufficient to prompt many

major corporations to caption their advertisements. The TDI, et al. survey of captioning viewers,

http://www.businesswire.com/portal/site/home/permalink/?ndmViewld=news view&newsId=20100317005458&ne
wsLang=en.)

8 2010 Captioning Survey (responding to the question “[i]ln your experience, how many of the

commercials on TV are captioned?”).

# Report to Congress, 11 FCCR 19226, at § 31.

= See, Update for the 2010 Super Bowl, Captions.com (Feb. 8, 2010), posted online at

https://www.captions.com.
4 Closed Captioning Order, 13 FCC Red 3272, 3325, § 110.
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and the 486 responses it received, amply demonstrates that the number of advertisements that are
captioned remains small.

One participant in TDI, et al.’s 2010 captioning survey prepared a tally of a single one-
hour episode of All My Children, broadcast in Arizona in October of 2010. That one hour of
daytime television contained an astounding 43 commercials and 10 other interstitials, promoting
both local and national products, services, events and other programs. Of this large number of
commercials and interstitials, 35 were not captioned. The uncaptioned commercials included
advertisements for such well known companies and products as Hasbro Playskool, Bufferin,
Maybelline, Fisher-Price, Lysol, Hershey’s, Nabisco, Arm & Hammer, Kmart, Toys R Us, and
Progresso Soup. The hour also contained nine promotions for the ABC television network and
the local ABC affiliate, none of which were captioned.

The Supreme Court has long recognized that advertising is a form of commercial speech,
afforded protection under the Constitution of the United States, with a narrow exception for
commercial speech that is misleading or proposes unlawful activity.®® In fact, the Supreme Court
has stated that the “commercial marketplace, like other spheres of our social and cultural life,
provides a forum where ideas and information flourish.”® The Supreme Court has recognized
the “societal interests in broad access to complete and accurate commercial information that the

First Amendment coverage of commercial speech is designed to safeguard.”® The Court

4 E-mail report to Mr. Jim House of TDI, listing advertisements and promotions distributed on a

cable network in Flagstaff, Arizona, during the broadcast of All My Children between 12:00 and 1:00 PST, Oct. 27,
2010, attached hereto as Exhibit B.

8 See, e.g., Central Hudson Gas v. Public Service Commission, 447 U.S. 557, 561-564 (1980);
Edenfield v. Fane, 507 U.S. 761, 765-766 (1993); Bolger v. Youngs Drug Products Corp., 463 U.S. 60, 71 (1983) (It
is well established that the “party seeking to uphold a restriction on commercial speech carries the burden of

justifying it.”).
= Endenfield, 507 U.S. 767.

0 See, e.g., Endenfield, 507 U.S. 766; Virginia State Bd. Of Pharmacy v. Virginia Citizens
Consumer Council, Inc., 425 U.S. 748, 762-765 (1976).
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acknowledged that “[clommercial expression not only serves the interests of the speaker, but also
assists consumers and furthers the societal interest in the fullest possible dissemination of
information.”

Beyond these long-standing constitutional principles, from the standpoint of deaf and
hard of hearing people, advertising plays an important part in American society. Advertising is
one of the ways that Americans form opinions as to the quality of products and other comparison
factors. Television advertising often provides a means to compare prices and learn where the
lowest priced products are available. Some advertising is required by regulatory agencies to
contain warnings and disclosures, to ensure that risks to the public are known. Television
advertising also carries much of the political information available to the public in advance of
elections, and some advertising is even provided as a condition to settlement of lawsuits.

TDI, et al. acknowledge that television is only one medium for delivering an advertising
message, competing with direct mail, newspapers, magazines, billboards, the Internet, social
media and radio. However, television advertising has an outsized impact on the conduct of
society in general, because of the enormous number of people it reaches. As an example, when
prescription drug companies began marketing their products directly to consumers on television,
sales skyrocketed, and many people believe that patients benefitted from the newfound

52

knowledge of drug remedies available to them.>® Another example is the Super Bowl, which,

according to reports in 2010, more people enjoy watching for the ads than for the game itself.2

A Central Hudson Gas, 447 U.S. 561-562 (“The First Amendment’s concern for commercial speech

is based on the informational function of advertising.”) (emphasis added).

2 Alix Spiegel, Selling Sickness: How Drug Ads Changed Health Care, NPR, Oct. 13, 2009,
http://www.npr.org/templates/story/story.php?storyld=113675737 (last visited Apr. 5, 2010).

3 Neilsen.com, Most Super Bowl Viewers Tune in for the Commercials, Nielsen Says (Jan. 20,

2010), http://en-us.nielsen.com/main/news/news_releases/2010/january/most_super_bowl_viewers (last visited Apr.
5,2010).
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Moreover, paid television ads contain moral and political messages, along with important
commentaries on modern life, as proved in Super Bowl XLIV, when abortion rights advocates
demanded that an ad proposed by a conservative religious organization be rejected by CBS.>*

In 1997 and 1998, the Commission decided that short-form advertising is “separate from
programming and thus not subject to the captioning obligation.”>> However, more than a decade
later, any argument that advertising is less important than other programming on television to
deaf and hard of hearing Americans is belied by the facts and American cultural norms. The
Commission determined to exempt short form advertisements in part because it believed there
was a trend toward the voluntary captioning of commercials by advertisers, and “that this trend
will increase.”® However, this trend has not materialized. While some people may hope never
to see or hear another television ad, this should be a personal choice. Deaf and hard of hearing
people who cannot hear television advertisements are being deprived of information available to
others and a large part of popular culture in America, which is what Section 713 was intended to
prevent.

TDI, et al. applaud the Production Management Committee of the Association of
National Advertisers (“ANA”), which in December of 2010 announced a recommendation that
all television commercials be closed captioned.>’ Quoted in the ANA’s recommendation is a
statement of John Lick, Executive Producer of the Target Corporation, stating that: “The process

is simple, the cost reasonable, and the benefit substantial. There really is no reason not to take

A Ed Stoddard & Ben Klayman, Super Bowl Ad Stokes U.S. Abortion Controversy, Reuters, Jan. 26,

2010, http://www.reuters.com/article/idUSN2612635220100126 (last visited Apr. 5, 2010).

3 Closed Captioning Order, 13 FCC Red at 3345-3346, § 152; Order on Reconsideration, 13 FCC
Red at § 107.
% Closed Captioning Order, 13 FCC Red at 3345-3346, § 152.

31 Hearing Access Program News Release, “Association of National Advertisers Recommends All

Television Commercials be Closed-Captioned,” (rel. Dec. 15, 2010) available from Janice Schacter, Chair, Hearing
Access Program, Ischacter@nyc.1r.com, attached hereto as Exhibit C.
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8 While ANA’s recommendation is an

the inclusive approach to television advertising.’
enormous step forward, it is not binding on advertisers, and the goal of captioning 100% of all
advertising is still a long ways off if it were ever to be achieved voluntarily. Responsible
advertisers will caption their productions without pressure, but experience shows that many will
not accept the recommendations of their own industry. Therefore, the Commission should issue
rules that require captions on all television advertisements.

C. Electronic Newsroom Technique (“ENT”) Produces Incoherent Programming, Risks

Public Safety of Deaf and Hard of Hearing Persons, and Should Not Be Counted
Toward Compliance with Captioning Requirements Under the Commission’s Rules.

ENT captions are created by software from a news script computer or teleprompter.ﬂ A
critical deficiency in ENT captioning is that only material that is scripted is broadcast with
captions, resulting in no captioning of substantial portions of live programmingQ Spontaneous
commentary, live field reports, breaking news and weather updates—including pre-event
warnings involving flash flooding, tornados, snowstorms, hurricanes and other critical
information—will ordinarily not be captioned when the ENT technique is used.®s Most local
news broadcasting is heavily dependent on live field reports, with ostensibly spontaneous
discussion between news anchors and reporters in the field. Without having captioned access to

those unscripted on-air discussions, the 36 million deaf and hard of hearing members of the

= Id

2 ENT “uses computer software that converts a script into closed captioning.” The Commission

noted that ENT captioning is “virtually cost free once the equipment and software are purchased at a cost generally
estimated to be between $2500 and $5000” in the mid-90s. Implementation of Section 305 of the
Telecommunications Act of 1996 - Video Programming Accessibility, Report, MM Docket No. 95-176, FCC 96-318,
11 FCC Red 19214, 19220, at § 16 (rel. July 29, 1996) (“Report to Congress”).

= Closed Captioning Order, 13 FCC Red at 3311-3312, 9 84.

8l Closed Captioning and Video Description of Video Programming — Implementation of Section 305

of the Telecommunications Act of 1996: Video Programming Accessibility, MM Docket No. 95-176, FCC 01-81,
Clarification Order, § 5 (rel. March 2, 2001) (“Clarification Order”) (“Only material that is scripted can be
captioned using this technique and, thus, within a program live field reports, breaking news, sports and weather may
remain uncaptioned.”).
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public find much of the news to be incomprehensible.2

The shortcomings of ENT were well known to the Commission when captioning rules
were adopted in 19972 The Commission’s acceptance of ENT was based entirely on concerns
over the cost of real-time captioning to programming distributors, and the “top 25 markets”
exception was a compromise.ﬁ The Commission recognized that consumers who are deaf and
hard of hearing and live outside the 25 top television markets would inevitably receive a highly
inferior captioning plroduct.é—5 In fact, the Commission’s fear has been realized. With ENT,
Petitioner’s members report their local news contains no captioning of the weather segment, the
sports segment, anchor-to-anchor dialog or field interviews.*® Even opponents of eliminating
ENT concede that due to the shortcomings of ENT “interviews, filed reports and late-breaking
weather and sports may not be available to persons with hearing disabilities.”®

Often the information that is denied to deaf and hard of hearing persons when ENT is
used has safety implications such as pre-event commentary on the progress of, and emergency
response to hurricanes, tornados, floods, earthquakes, large snowstorms, other natural disasters,
and local emergencies, including potentially a terrorist attack, massive oil or chemical spill and

other emergencies. The terrifying experience of a deaf person trying to lip-read a TV

weathercaster’s warning to take cover during a tornado emergency was described in a 2000

Verizon Reply Comments in 2005 Captioning NPRM at n.3; see fn. 24, above, and accompanying
text.

& Closed Captioning Order, 13 FCC Red at 3311-3312, § 84 (“We are concerned that certain
portions of live newscasts often remain uncaptioned even with the use of ENT because they are not scripted . . . this
method is not the functional equivalent of the audio portion of the programming.”); Order on Reconsideration, 13
FCC Red at § 35.

& Order on Reconsideration, 13 FCC Rcd at 1 34-35.
& Order on Reconsideration, 13 FCC Red at 19991, q 35.
g TDI, et al. Survey, at 3, 4, 6-7, 9, 11-15, 17.

& See, e.g., Updated Comments of the Radio Television digital News Association (“RTDNA”), CG

Docket No. 05-231, ET Docket No. 99-254, at 5, Refresh of Record on NPRM Regarding Closed Captioning Rules
(Nov. 23, 2010) (“Comments of RTDNA”).
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report by a research meteorologist at the National Severe Storms Laboratory in Norman,
Oklahoma.2® The meteorologist, who is himself deaf, wrote that “there have been some cases
where people were injured and killed by weather hazards because they did not have access to
severe-weather information.”® Obviously, deaf and hard of hearing persons have the same
critical need as other citizens for timely information for safety and evacuation, a need that is not
being met by the Commission’s current rules.

Unfortunately, as the nation starkly learned once again during the recent Hurricanes
Katrina and Ike, timely evacuation and planning can be a matter of life or death, especially for
older people who may be hard of hearing.”’ In 2008 for example, Hurricane Ike caused $11
billion in damage in Texas and killed 37 persons in Galveston.”t The confirmed death toll from
Hurricane Katrina which struck Louisiana in August 2005 is 1,836 persons with another 135 still
categorized as missing in Louisiana, making it the third deadliest storm in U.S. history.”2 The
majority of the persons who died in Hurricane Katrina were elderly and an estimated 33% died in

their homes, many from drowning.2 One study concludes that among the victims of Hurricane

Katrina “nearly 85 % were older than 51, 60 % older than 65 and almost half were older than

&8 Chris Vaccaro, Weather Warnings Elude Hearing Impaired, USATODAY.COM, July 25, 2000,

http://www.usatoday.com/weather/news/wxwarnhi.htm (last visited Jan 7, 2011).
69
= Id

n Hurricane ke pummeled Texas on September 13, 2008, causing an estimated $11 billion of

damage on the Texas coast and more than $8 billion more in neighboring Gulf States according to FEMA, making it
the third most destructive hurricane in American history. Alex Johnson, Galveston Still Hurting from Hurricane’s
Beating, msnbc.com and NBC news (updated June 1, 2009).

u 1d.

z Hurricane Katrina caused severe destruction from Florida to Texas resulting in at least 1,836

deaths and an estimated $91 billion in losses (2010 USD). Wikipedia, article on Hurricane Katrina; Brian Kurpis,
Hurricane Katrina FAQs.

= J.C. Jones, Hurricane Katrina Death Toll (Aug. 28, 2008); Mark Schleifstein, Study of Hurricane
Katrina’s Dead Show Most Were Old, Lived Near Levee Breaches, The Times Picayune, (Aug. 27, 2009) (“The
dead were overwhelmingly old.”).
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75”4 There are no available statistics on whether any of these persons were deaf or hard of
hearing. However, in light of the fact that hearing loss increases with age it is likely many of the
victims of Hurricane Katrina were deaf or hard of hearing.

The responses to TDI, et al.’s recent Survey demonstrate that many deaf and hard of
hearing persons are deeply troubled by, or fearful of, their continued exclusion from critical
information regarding evolving natural disasters and other emergencies that is not live captioned.
These individuals are dismayed that there is often no captioning for live coverage of flooding,
approaching hurricanes, floods, tornados and other natural disasters as well as more routine
emergencies such as large snowstorms that result in school and office closings.”? The responses
to Petitioner’s Survey show that many deaf and hard of hearing persons have even stopped
watching local news because of the lack of captions for the live segments of the local news.”
Thus, it is imperative that the FCC mandate 100% live captioning for information relating to
natural disasters and emergencies in order to prevent needless loss of life. The Commission
acknowledges that “[p]roviding all viewers with accurate information regarding [such] fast
breaking news is of great importance,” as these “reports generally provide information that must
be available to people immediately and often affect the safety and well-being of viewers.”Z
D. The Commission’s Rules Permitting ENT to be Used for Purposes of Compliance with

Captioning Obligations in Markets Smaller than the Top 25 Are Inherently Flawed,
Obsolete and Should be Amended so as to Eliminate the Exemption.

n Mark Schleifstein, Study of Hurricane Katrina’s Dead Show Most Were Old, Lived Near Levee
Breaches, The Times Picayune, (Aug. 27, 2009).

B See, e.g., 2010 Captioning Survey, at 6, 7, 9, 13, 15 and 17. (“In the past, hurricane warnings and

reports were not captioned at all. Fortunately, we haven’t had a major storm in years, but if one happens again, I
hope we won’t have a repeat of what happened during the 2004 hurricane season in Florida. The main announcer
would say something like ‘and now we’re going live to (this neighborhood) and so-and-so is on the scene.” And
that’s all I’d get, the live report would not be captioned, or they’d come out with breaking news and the breaking
news would not be captioned.”).

1 2010 Captioning Survey, at 12, 17.

n Closed Captioning Order, 13 FCC Red at 3386, §252.
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In general, video programming distributors must deliver video programming that has
been fully (i.e., 100%) captioned, subject to a host of exemptions.B However, for the purposes
of determining compliance with its captioning rules, the Commission allows major national
broadcast television network affiliates in all but the top 25 television markets, as designated in
Nielsen’s Designated Market Area (“DMA™) report, to satisfy their obligation by substituting
ENT for live or real-time captioning.zg This exemption practically swallows the general rule.
Roughly half of all the television households in America are outside of the top 25 markets.2 Not
included in the top 25 markets are such major cities as Raleigh-Durham (1,107,820 TV Homes),
Baltimore (1,093,170 TV Homes), San Diego (1,073,390 TV Homes), Nashville (1,019,010 TV
Homes), Salt Lake City (944,060 TV Homes), Kansas City (941,360 TV Homes), Cincinnati
(918,670 TV Homes), Columbus (904,030TV Homes), Milwaukee (901,790 TV Homes), San
Antonio (830,000 TV Homes), Las Vegas (721,780 TV Homes), Oklahoma City (694,030 TV
Homes), Jacksonville (679,120 TV Homes), Austin (678,730 TV Homes) and New Orleans
(633,930 TV Homes) 2!

The cost concerns no longer justify the use of ENT, if they ever did, because captioning
costs have fallen dramatically since these rules were adopted. NCTA, NAB and others, while
often acknowledging that real time captioning costs have declined over the past five years,

continue to advocate the use of ENT by dismissing the substantial decline of captioning costs on

5 47 CFR. § 79.1(b) & (d).

z See 47 C.F.R. § 79.1(e)(3). Major national broadcast television networks are limited to ABC<

CBS, Fox and NBC. National nonbroadcast networks that serve at least 50% of all homes subscribing to
multichannel video programming services are also not permitted to count live programming transmitted with the
“electronic newsroom technique” as captioned programming in relation to measuring compliance with the
Commission’s rules. Id.

8 Order on Reconsideration, 13 FCC Rcd at 19992, § 39.

8l Nielsen, Local Television Market Universe Estimates - Comparisons of 2008-09 and 2009-10

Market Ranks, at 1, http://blog.nielsen.com/nielsenwire/wp-content/uploads/2009/08/2009-2010-dma-ranks.pdf,
(last visited Jan. 10, 2010), attached hereto as Exhibit D.
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an inflation adjusted basis.22 In fact, as shown below, real time captioning rates, adjusted for
inflation, have declined between 70-85% over the 14 years since this exemption was
established. 2 In imposing the top 25 markets compromise, the Commission stated that it would
“eventually” phase out recognition of ENT captioning.gﬁ TDI, et al. respectfully submit that in
light of the reduced costs of captioning, the failure of distributors to voluntarily caption as
anticipated, and as a simple matter of fairness to the 36 million deaf and hard or hearing people
and 57 million others who rely on captioning, the time has come to do so.

Opponents of phasing out the use of ENT continue to claim that the use of ENT is needed
because broadcast stations, video providers, and others “must continue to rely on a limited pool

83 and “there remains a shortage of highly-trained stenocaptioners.®” TDI, et al.

of captioners,
dispute that there is a shortage of captioners and note that opponents have offered little or no
support for this claim. In any event, with the national unemployment rate stubbornly high and
steady during the nascent economic recovery (9.8 % as of November 2010) any shortage of
captioners would not likely be a long-term problem provided there is sufficient demand for their

services, which the phasing out of ENT would help provide.

The National Court Reporters Association maintains that there are presently more than

& See, e.g.,, Reply Comments of the National Association of Broadcasters, ET Docket No. 99-254,

CG Docket No. 05-231, Closed Captioning of Video Programming, at 2, 10 (Dec. 9, 2010) (“real time captioning
while slightly cheaper than it was five years ago - it is still cost prohibitive for many local news and public affairs

programming . . . ); Reply Comments of Entravision, CG Docket No. 05-231, Closed Captioning of Video
Programming, at 3 (Dec. 9, 2010) (“While the costs of live captioning services have decreased somewhat, they
remain significant . . . .); Comments of the National Cable & Telecommunications Association, ET Docket No. 99-

254, CG Docket No. 05-231, Closed Captioning of Video Programming, at 10 (Nov. 24, 2010) (“Even if some costs
of live captioning may have decreased, these are recurring costs that for live 24-hour news channels still are
prohibitive.”) (“Comments of NCTA”).

&8 See, supra, Section IV.C.

— Order on Reconsideration, 13 FCC Red 19991, at 19991, § 35 Clarification Order, at § 6.
= Comments of the National Association of Broadcasters (“NAB”), ET Docket No. 99-254, CG
Docket No. 05-231, Closed Captioning of Video Programming, at 20 (Nov. 24, 2010).

8 Comments of NCTA, at 4, 10 (“there continues to be a shortage of quality stenographers who can

provide real-time captions.”).
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50,000 court recorders in the U.S. with more than 70 % working outside of the courtroom, which
would include those who are employed as captioners.-8—7 In fact, U.S. News and World Report
magazine has selected court reporters (which includes captioners) as one of the 50 best careers to
pursue in 2011 in part because of the relatively high medium annual earnings of court reporters
which reached $47,810 in 2009 with the most highly compensated making $89,240 according to
the Bureau of Labor Statistics.2 A person seeking to enter this field has “over 150 training
programs to choose from, which are offered through community colleges, universities, online,

and home-study programs.&”

Thus, in light of the high unemployment rate, the growing ranks
of the long term unemployed, and the potential salaries available to captioners, it is likely that
market forces would continue to ensure a sufficient supply of captioners should the Commission
eliminate the use of ENT.

While often conceding that the costs of captioning have declined, several opponents of
any changes to the Commission’s captioning rules state that the costs of real-time captioning
prohibitive for live news in small or medium sized markets. 22 For example, California Oregon
Broadcasting, Inc. (“COBI”) maintains that in light of the current economic downturn, its
broadcasting affiliates in the Medford-Klamath Falls, Oregon DMA, the 140th ranked DMA
market in the country, would be forced to cut back on local programming if it were required to

live caption all of its news product TDI, et al. maintain that, even if such assertions were to

prove accurate, the solution is not to resist any changes to the Commission’s ENT rules, nor is it

87

Henry Clay Webster, Best Careers 2011: Court Reporter, As One of the Best Careers of 2011,
This Should Have Strong Growth Over the Next Decade, U.S. News and World Report (Dec. 6,2011).

8 Id.
& Id.
2 See, e.g., Comments of NCTA, at 10; Reply Comments of NAB, at 3-4; Comments of RTDNA, at

4-5; Comments of Oregon Broadcasting, Inc., ET Docket No. 99-254, CG Docket No. 05-231, Closed Captioning of
Video Programming, at 2-3 (Nov. 24, 2010) (“Comments of COBI”).

2 Comments of COBJ, at 2.
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acceptable to draw a new arbitrary line. Rather, any small or medium sized stations that
experience economic duress may take advantage of the Commission’s existing procedures and
apply for an exemption from closed captioning rules based upon a showing of undue burden
These rules expressly provide that in considering a Petition for exemption the Commission may
consider: “(i) The nature and cost of the closed captions for the programming; (ii) The impact on
the operation of the provider or program owner; [and] (iii) The financial resources of the
provider or program owner.”2 Thus, COBI’s concerns and similar concerns can be addressed
using the existing exemption process.

In phasing out ENT, TDI, et al. understand that there might be suggestions that the
requirement for real-time captioning of live programming be extended beyond the top 25
markets, while stopping short of requiring it in all cases. TDI, et al. suggest that replacing one
arbitrary cut-off point with another is not the correct approach. There are 115 DMAs in the
United States with more than 250,000 television households. While some would call those
“small” markets, many are state capitals (e.g., Oklahoma City, Salt Lake City, Raleigh), host
NFL teams (e.g., Baltimore, San Diego, Cincinnati, Kansas City, Jacksonville, New Orleans) and
presumably are large enough to employ steno-captioning professionals for any live programming
they provide. Notably, the top 115 DMAs include several cities that are home to state schools
for the deaf. These institutions not only serve students, but also are major employers in their
communities. Examples include, Salem (Oregon), Baton Rouge (Louisiana), Tucson (Arizona),
Great Falls (Montana), Columbus (Ohio) and Austin (Texas). Cities that are home to schools for
the deaf may have a greater number of deaf and hard of hearing residents than some cities that

are larger, and also may have a large pool of trained captioners. In any case, it is doubtful that a

2 47 C.F.R. § 79.1(f) (’undue burden’ means significant difficulty or expense.”).

2 Id
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satisfactory one-size-fits-all rule could ever be found as a cut-off point for allowing ENT. The
economic burden of real-time captioning to a television station must depend on many factors,
including size of the DMA, but also the strength of the local economy, the amount of live
programming the station actually provides, and other factors. Accordingly, TDI, et al. request
that the Commission discard the concept of market size, and require that all live programming
contain real-time captioning, subject to the case-by-case exemption available upon a showing of
“undue burden” pursuant to Section 713(d)(3) and rule 79.1(f).2

E. Section 79.1(d)(8) of the Commission’s Rules Should be Amended to Remove or

Modify the Captioning Exemption for Locally Produced Non-News Programming

Without Repeat Value to Require Captioning or Use of Electronic Newsroom
Technique.

Locally produced non-news programming is exempted from the captioning requirement
by Section 79.1(d)(8) of the Commission’s rules. The Commission’s decision to exempt this
class of programming was based on comments from the programming distribution industry that
local origination programming serves significant community public interests, operates on
extremely low budgets, and would be very expensive to caption, but those arguments are overly

broad.2 Locally produced broadcasting that is scripted can be captioned by ENT technology.

Likewise, programming can be pre-recorded and then inexpensively captioned by an off-site
contractor. Only live broadcasts of talk shows, local sports, charity events and public affairs
programming would require real-time captioning. Moreover, on an inflation-adjusted basis, real
time captioning rates have declined by between 70% to 85% over the rates in place at the time
this exemption was established 2 If the cost of real-time captioning were prohibitive, broadcast

could be delayed and captioned at lower cost, but TDI, et al. believe most programming

% 47 U.S.C. §§ 613(d)(3) & 613(e); 47 C.F.R. § 79.1(D).
= Closed Captioning Order, 13 FCC Red 3316-3317, at  93.

See Section IV.C., below, at footnotes 113-121 and accompanying text.
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providers would simply accept the expense of captioning as part of the cost of producing local
live programming. Programming that is valuable to the entire community is by definition also of
value to deaf and hard of hearing viewers and they should have access to it. TDI, et al. believe
that no valuable programming would be suppressed by a captioning requirement, and that the
costs to the programming distribution industry would be minimal.

F. Section 79.1(d)(6) of the Commission’s Rules Should be Amended to Remove or

Modify the Captioning Exemption for Interstitials, Promotional Announcements and
Public Service Announcements.

The term “interstitial” is a general term referring to short segments of video programming
used to fill gaps between longer programs in a television schedule. Promotional announcements
and public service announcements are typical interstitials that either promote the television
channel’s own programming or serve community interests. Other interstitials might include
short news capsules, interviews with cast members of a televised movie, and the like. In
deciding that interstitials, promotional announcements and public service announcements should
be exempted, the Commission was persuaded by the large number of such programs, the brief
period from their creation to airing, and their short shelf life2X Those facts made it appear that
captioning would be expensive and difficult, and the benefits of captioning did not seem to be
justified by the burden. However, it is apparent to most television viewers that many interstitials
and promotional announcements are not delivered live, but rather are pre-recorded. This is
evident because they are repeated again and again for several days. Accordingly, the basis for
the Commission’s decision is not accurate, and many interstitials, promotional announcements
and public service announcements could easily be captioned for people who are deaf and hard of

hearing before presentation without significant burden to the programming distributor.

z Closed Captioning Order, 13 FCC Red 3345, at § 151.
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There is an historical analogy that can serve as precedent for captioning interstitials. In
2006, a deaf attorney in California, Russ Boltz, filed a class action lawsuit against Buena Vista
and four other studios alleging that DVD labels misled customers by implying that the entire
DVD was captioned when the studio only captioned the movie and not the bonus features. The
studios settled with an agreement to caption all the bonus features of DVDs that they release in
the next five years and contribute money to three organizations including TDI to promote equal
access to captioning on DVDs. When a movie is scheduled to air on TV from 9:00 to 11:00
p.m., viewers expect to see the entire movie captioned, including the interstitials in which the
host typically interviews the cast and crew of these films for background information and
production commentary, similar to the bonus materials found on such DVDs.
G. Section 79.1(d)(9) of the Commission’s Rules Should be Amended to Remove or

Modify the Captioning Exemption for Channels Producing Revenues of Under $3
Million.

The Commission adopted the $3 million annual gross revenue threshold after considering
the hourly costs to caption programming at the time it first developed its captioning rules. The
Commission found that a captioning cost of $500 per hour allows about 2 hours of programming
per week for a distributor with $3 million in annual gross revenues. Improvements in
captioning technologies as well as expanded competition in the captioning provider industry over
the past 10 years have drastically driven down the costs of captioning. For example, both off-
line and real-time captioning costs may be less than half of what they were in 1998, according to
various sources, with real-time captioning costs today ranging between $50 and $175 per hour.2

The $3 million revenue exemption threshold should be eliminated, or reduced, because a

% Closed Captioning Order, 13 FCCR 3350, at § 164.

2 PEPNet Captioning Tipsheet, at 2, available at
http://www.netac.rit.edu/downloads/TPSHT Captioning.pdf (“Captioning Tip Sheer”). See Reply Comments of
TDI, et al. et. al, CG Docket No. 05-231 and ET Docket No. 99-254 (filed Feb. 27, 2009) (real-time costs between
$200 and $400 per hour). See also Section IV.C, below, at footnotes 113-121 and accompanying text.
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provider with annual gross revenue of $3 million or more should be able to caption more
programming today than 10 years ago.

IV.  Argument

A. Congress Intended That Section 713 Ensure That Hearing Disabled Persons Have The
Same Opportunities As Other Americans To Understand And Enjoy Programming.

The Commission acknowledges that Congress’ goal in enacting section 713 “is to
complete the process of making closed caption video programming available so that viewers

with hearing disabilities are afforded the same opportunities to understand and enjoy this

programming as other members of the public.”m In fact, Congress made clear that its goal is

“to ensure that all Americans ultimately have access to video services and programs, particularly

as video programming becomes an increasingly important part of the home, school and
101

workplace.”™ The Commission underscored that: “Our goal, consistent with the intent of

Section 713, is to make all new video programming fully accessible as soon as possible.”mz The

Commission recognized “that ‘full’ is generally construed to mean “all.” As thus defined, “full
accessibility” means “the captioning of 100% of all new nonexempt video programming.”m
To achieve the goal of providing the same opportunities to viewers with hearing

disabilities as other members of the public, Section 713 “is intended to create a new

programming norm where programming is generally accessible to the persons with hearing

100 Closed Captioning and Video Description of Video Programming, Implementation of Section 305

of the Telecommunications Act of 1996, Video Programming Accessibility, Report and Order, MM Docket No. 95-
176, 13 FCC 3272, FCC 97-279, § 143 (rel. Aug. 22, 1997) (“Closed Captioning Order”) (emphasis added).

1ol Conference Report, H.R. Report 104-458, at 183-184 (Jan. 31, 1996) (“Conference Report”);
Report to Congress, 11 FCCR 19219, at § 11.

102 Closed Captioning Order, 13 FCC 3292, 3295, ] 41, 47 (“We wish to emphasize that the ultimate
goal of the statute is to make video programming accessible to persons with hearing disabilities.”) (emphasis added).

163 Order on Reconsideration, 13 FCC Red at 19978, § 9.
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disabilities through closed cap’[ioning.”m Unfortunately, fourteen years after enactment of

Section 713, deaf and hard of hearing persons still do not have the same opportunities as other
Americans to enjoy and understand the full range of video programming available, and the work
of creating a new programming norm remains incomplete. The “new programming norm”
sought by Congress and the Commission has not been realized because the Commission’s rules
establish a host of exemptions that presently ensure that deaf and hard of hearing persons are
effectively treated as second class citizens by owners and distributors of video programming.

B. The Economically Burdensome Standard Requires An Analysis of the Factors in
Section 713(d)(3) Such As the Costs of Captioning.

In enacting Section 713, Congress recognized there could be circumstances in which “the
cost to caption certain programming may be prohibitive given the market demand.”%
Accordingly, Congress permitted the Commission under Section 713(d)(1) to exempt by
regulation classes of programs from the closed captioning requirement. Specifically, Section
713(d)(1) provides that: “the Commission may exempt by regulation programs, classes of
programs, or services for which the Commission has determined that the provision of closed
captioning would be economically burdensome to the provider or owner of such
plrogramming.”M TDI, et al. underscore that the Commission is not required by statute to
exempt any class of programs or services from the closed captioning requirement. Rather, the
Commission may exempt a class of programming by regulation, provided those seeking a class
exemption demonstrate that the economically burdensome standard is met. The only statutory

mandate was for the Commission to provide a process for petitions for exemption under the

104 Closed Captioning Order, § 143 (emphasis added).
105 Closed Captioning Order, § 143.
Lo 47 U.8.C. § 613(d)(1) (emphasis added). Section 713 of the Act was codified at 47 U.S.C. § 613.
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undue burden standard 1<
Although the phrase “economically burdensome” is not defined in the Act,)® the
Commission determined that this exemption provision “is closely related to” the “undue burden”

exemption available under Section 713(d)(3)}2

on specific petition, meaning that entire classes
of programming should not be exempted according to standards that are significantly different
than those that would be applied to an applicant’s specific request® Accordingly, the
Commission determined that the statutory criteria used to assess a provider’s application for a
specific exemption under Section 713(d)(3), “also provide useful guidance in considering the

more general class exemptions” potentially available under Section 713(d)(1).1

Thus, in any

assessment of the arguments raised in opposition to the rules proposed by TDI, et al., the

following criteria should be considered: “(1) the nature and cost of closed captions for the

programming; (2) the impact on the operations of the provider or program owner; (3) the

financial resources of the provider or program owner; and (4) the type of operations of the
112

provider or program owner.”*=

C. The Commission Has Been Overly Deferential to Programming Distributors In
Determining What is Economically Burdensome.

For many of the class exemptions granted under Section 713(d)(1), the Commission

107 47 U.S.C. §§ (d)-(e).

108 Closed Captioning Order, § 168 (“We have found in the legislative history and in the comments
received no specific indication as to the meaning of the term ‘economically burdensome,’”).

109 Section 713(d)(3) provides: “a provider of video programming or program owner may petition the

Commission for an exemption from the requirements of this section [713], and the Commission may grant such a
petition upon a showing that the requirements contained in this section would result in undue burden.” (emphasis
added).

1o See Closed Captioning Order, | 143.
u Closed Captioning Order, | 143.

1 Closed Captioning Order, | 143. The House version of the Act indicated that these criteria should

be considered for assessing the need for a class exception. See, Joint Explanatory Statement of the Committee of
Conference, at 64.
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accepted at face value the facile arguments of programming distributors that “the programming
in question lacks a sufficient economic base from which to fund the additional costs associated
with captioning.”l—l—3 In light of the declining costs of captioning on an inflation adjusted basis
and the demonstrated reluctance of distributors to voluntarily caption programming over the past
14 years, the Commission should reassess these exemptions with the burden squarely placed on
the distributors to justify the need for continued exemptions.

In its Report to Congress in 1996, the Commission noted that the “cost of closed
captioning depends on the method used and a variety of other factors, including the format, the
length of the program, the required turnaround time, the payment schedule and the volume of
captioning, with discounts often given when contracts include multiple programs and hours.”44
The Commission found that “[claptioning off-line of prerecorded programs is typically more
expensive than captioning for live shows because it requires additional staff for editing and
proofreading the captions.”™® Thus, the Commission determined that at the 1996 point in time
“off-line captioning of prerecorded programming is estimated to be between $800 and $2500 an
hour,” while “[f]or live programming requiring real time stenocaptioning, cost estimates range
from $120 to $1200 an hour.”"!® The Commission noted that “for scripted live programming that
uses a teleprompter from which captions can be created, the cost of installing the captioning

capability, referred to as electronic newsroom, is between $2500 and $5000.”2  Finally, the

Commission noted that the relatively wide range of rates occurred, in part, because the “more

1 See, e.g., Closed Captioning Order, ] 161.

4 Implementation of Section 305 of the Telecommunications Act of 1996 - Video Programming

Accessibility, Report, MM Docket No. 95-176, FCC 96-318, 11 FCC Rcd 19214, 19232-19233, at §9 46-48 (rel.
July 29, 1996) (“Report to Congress™).

1B 1d.

e Report to Congress, 11 FCC Red 19232-19233, at ] 47-48.
17

Report to Congress, at § 48.
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experienced captioning agencies still charge relatively high rates, but are known for their level of
quality.”lfl—8

Based upon the Commission’s findings in its Report, and adjusting for inflation over the
past 14 years, the costs of off-line captioning in the mid-90’s ranged from approximately $1,144
per hour to $3,576 per hour in 2009 dollars. The costs of captioning live programming in the
mid-90s adjusted for inflation ranged from $172 to $1,717 per hour in 2009 dollars.? Based on
a comparison of rates by one provider, the costs for off-line pop-up captioning in 2010 appear to
range from $900 per hour for the least expensive providers to $2,100 per hour for the national
leading captioning providers.1—2—0 Thus, the data indicate that off-line pop-up captioning costs
have declined by at least 41% for the leading national providers and by 21% for the low-end
providers. Other data indicates that the costs of real time captioning in 2010 ranges from about
$50 to $175 per hour, which represents a decline of over 70% at the low end and over 85% at the
high end, as, adjusted for inflation.)2 These calculations are based upon advertised “rack” rates;
whereas the actual decline in captioning costs and the real savings experienced by providers of
video programming are likely significantly larger due to volume commitments and other

contractual terms which lead to further discounting by providers of captioning services. In

addition, these calculations reflect the rates charged by relatively large captioning companies,

18 Report to Congress, at § 46.

e The adjustments for inflation were derived from data and tools provided by the United States

Bureau of Labor Statistics. The CPI inflation tool uses the average Consumer Price Index for a given calendar year.
This data represents changes in prices of all goods and services purchased for consumption by urban households.
This index value has been calculated every year since 1913. For the current year, the latest monthly index value is
used. See, www.bls.gov/data/inflation_calculator.htm

120 See, e.g., Custom Captions Price Comparison Chart, as of June 7, 2010. Aberdeen Captioning

advertises rates of $7 to $16 per minute ($420 to $960 per hour) for “Pop-on captioning.” In Pop-on captioning the
text pops onto the screen in blocks of 1 to 3 lines. The captions are carefully placed to avoid interference with on-
screen text or graphics and a synched to the spoken word. See, Aberdeen pricing information at
www.abercap.com/pricing _information.html]

— Captioning Tipsheet, at 2.
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while many local TV stations often contract with individual stenocaptioners whose rates are even
lower.

TDI, et al. have been unsuccessful in finding captioning professionals who are willing to
discuss their rates publicly. Most cite competitive reasons for keeping rates secret, and others
express unwillingness to alienate their clients, the programming producers, by publicly
supporting the expansion of captioning obligations. However, one captioning contractor has
estimated privately to TDI, et al. that the published rates that he and his competitors advertise are
perhaps 40% above the rates they are actually able to charge, supporting the statement, above,
that “rack” rates are misleading. Another captioning professional reports rates having dropped in
recent years to as low as $90.00 per hour, in exchange for volume commitments from program
producers.

In sum, the bottom line is that closed captioning is substantially less expensive in 2010
than it was in the mid-90s, a development that was anticipated by the Commission. Moreover,
the number of captioning professionals and the technology available to them has also
substantially increased. These developments provide support for reassessing the existing
exemptions to closed captioning.

D. Undue Burden Means Significant Difficulty or Expense.

Section 713(d)(3) provides that a “a provider of video programming or program owner
may petition the Commission for an exemption from the requirements of this section, and the
Commission may grant such petition upon a showing that the requirements contained in this

section would result in an undue burden.”’?* The term “undue burden” is defined as “significant

|

122 47 U.S.C. § 713(d)(3) (emphasis added).
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difficulty or eXpense_”@

In determining whether the closed captioning requirements would
result in an undue economic burden, the factors to be considered include: (1) the nature and cost
of the closed captions for the programming (which as demonstrated above has significantly
declined); (2) the impact on the operation of the provider or program owner; (3) the financial
resources of the provider or program owner; and (4) the type of operations of the provider or
program owner. 12

Although the standard for class exemptions under Section 713(d)(2) is “economically
burdensome,” class exemptions should be assessed using the same criteria of “significant
difficulty or expense” that is applied to petitions under the “undue burden” standard. In fact, the
Commission has already determined that the “economically burdensome” standard, which is not
defined in the statute,}2 “is closely related to” the “undue burden” standard of Section
713(d)(3)l-zé such that the statutory criteria used to assess a provider’s application for a specific
exemption under Section 713(d)(3), “also provide useful guidance in considering the more

general class exemptions” potentially available under Section 713(d)(1)..Z

In short, the
Commission should apply the same analytical criteria of “significant difficulty or expense” that it
applies in an undue burden assessment (absent any unlawful reformulation of this standard set
forth in the Anglers Exemption Order) to arguments regarding class exemptions under the

“economically burdensome” standard.

Few, if any, of the existing exemptions to the closed captioning requirements would

1z Id at § 713(e).
12 ]d

FN

125 Closed Captioning Order, § 168 (“We have found in the legislative history and in the comments
received no specific indication as to the meaning of the term ‘economically burdensome,’”).

126 Closed Captioning Order, 9 143.
= Closed Captioning Order, § 143.
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survive an updated evaluation that considers the declining costs of closed captioning as
compared to the burgeoning costs of production and other factors. In fact, the costs of captioning
pale in comparison with the production costs of the average TV show, to the extent that making a
showing of “significant difficulty or expense” should be a difficult showing for distributors of
programming to make. For example, according to a producer-director at BET: “Generally, half-
hour reality shows on cable are budgeted in the $100,000 to $500,000 range, per episode,” while
scripted comedy or drama is often budgeted at $2 million per episode.l—z—& Other industry
observers estimate that even reality shows that are TV’s low budget alternatives “can cost about
$950,000 per episode, versus $1.7 million for a scripted drama, largely because reality shows

. . 1
don’t use expensive actors and writers. 12

By comparison, the costs for off-line pop-up
captioning in 2010, which is more expensive than real time captioning, appear to range from
about $900 per hour of programming for the less expensive providers to $2,100 per hour for the
national leading captioning providers.m These costs pale in comparison to the cost of
production and most often represent less than 1% of the total costs of production.

The advertising revenues associated with television shows are demonstrative of the
relatively small part that captioning plays in the economics of commercial television. For

example, in 2009, a 30-second ad on NBC’s “Sunday Night Football” commanded an average of

$339,700, which was down from an average of $434,794 for the 2008-2009 season.t3! Scripted

—
I
=

Leslie Gornstein, E! Online, Which Costs More, Reality TV or Scripted Series? (Nov. 22,2008).
Reality TV is Frugality TV, cbsnews.com, April 7, 2009.

-
b
O

13

<

See, e.g., Custom Captions Price Comparison Chart, as of June 7, 2010. Aberdeen Captioning
advertises rates of $7 to $16 per minute ($420 to $960 per hour) for “Pop-on captioning.” In Pop-on captioning the
text pops onto the screen in blocks of 1 to 3 lines. The captions are carefully placed to avoid interference with on-
screen text or graphics and a synched to the spoken word. See Aberdeen pricing information at
www .abercap.com/pricing_information.html

131

Brian Steinberg, Advertising Age, ‘Sunday Night Football’ Remains Costliest TV Show (Oct. 26,
2009).
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prime time TV shows also generate huge ad revenues. In 2009, a 30-second spot on “Grey’s
Anatomy” cost an average of $240,462, “Desperate Housewives” cost $228,851, “The
Simpsons” cost $201,920, “CSI” cost $198,647, and “The Office” cost $191,900. American Idol
can command between $360,000 and $490,000 for a 30-second ad, depending on how close the
ad runs to the selection of a winner and other factors.’** Thus, off-line captioning costs that
range from between an estimated $900 to $2,100 per half hour pale in comparison to the
enormous advertising revenues that are often generated by video programming (the disparity
between the costs of airing the commercial and paying to caption the 30-second commercial are
even greater).

The investment required to close caption video programming is miniscule compared to
other investments made By broadcasters and other distributors. For example, most broadcast
news operations have invested large sums in Doppler radar and other facilities. According to
Baron Services, a leading manufacturer of Doppler radar equipment and software, “the average
Doppler radar equipment costs between $300,000 and $700,000” for a broadcaster and can cost

as much as $1 million!2® Broadcasters also frequently lease helicopters for their aerial news

coverage which can cost anywhere from $750,000 to $1 million per year.”—4 The incremental
costs of captioning programming are miniscule compared to the costs of leasing and operating a
news helicopter. In light of these investments, the financial impact of implementing closed

captioning is neither significant nor burdensome. In short, the present exemptions are no longer

wartanted.

= Brian Steinberg, Advertising Age, ‘Sunday Night Football’ Remains Costliest TV Show (Oct. 26,
2009).

133 John Eckberg, Bad Weather, Good Ratings: No. 1 Reason Viewers Watch News? Storms,

Cincinnati Enquirer, March 30, 2004.
134 Johnny Diaz, Boston.com, TV Stations Share the Air in Bid to Weather Economy, May 20, 2009.
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V. Conclusion

For the reasons described herein, the Commission should:

(1) Amend Section 79.1(d)(5) of the Commission’s rules to remove the captioning
exemption for late night programming.

(2) Amend Section 79.1(a)(1) of the Commission’s rules to remove the exclusion of
advertisements of 5 minutes or less from the definition of video programming, and confirm that
such “short form” advertising is subject to mandatory captioning obligations.

(3) Amend Section 79.1(e)(3) of the Commission’s rules to require real-time captioning
of all local news broadcasts regardless of market size.

(4) Amend Section 79.1(d)(8) of the Commission’s rules to provide that locally produced
non-news programming, with or without repeat value, is required to be captioned. Such
programming, if entirely scripted, could be captioned by use of ENT.

(5) Amend Section 79.1(d)(6) of the Commission’s rules to require that interstitials,
promotional announcements and public service announcements be captioned in all cases. Such
programming, if entirely scripted, could be captioned by use of ENT.

(6) Amend Section 79.1(d)(9), which provides a captioning exemption for channels
producing revenues of under $3 million. The reduced cost of captioning at the present time
should allow the $3 million threshold to be eliminated or reduced, inasmuch as all such channels
retain the right to have programming exempted in specific cases, upon demonstration of “undue
burden.”

(7) Finally, the Commission should grant Petitioner’s Application for Review and
rescind the Angler’s Exemption Order.

Signature Page Follows
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Respectfully submitted.

TELECOMMUNICATIONS FOR THE
DEAF AND HARD OF HEARING, INC.

/s/ Claude L. Stout

ASSOCIATION OF LATE-DEAFENED
ADULTS

/s/ Cheryl Heppner

AMERICAN ASSOCIATION OF PEOPLE

WITH DISABILITIES

/s/ Jenifer Simpson

DEAF AND HARD OF HEARING
CONSUMER ADVOCACY NETWORK

/s/ Claude L. Stout
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/s/ Dr. Carl Jensema
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Exhibit A
Brief Descriptions of “TDI, et al.” Petitioners

Filing this document with the FCC are eight national and state organizations representing
individuals with hearing or speech disabilities, herein referred to as TDI, et al. Brief descriptions
of the organizations are as follows:

Telecommunications for the Deaf and Hard of Hearing, Inc. (TDI)

TDI is a consumer advocacy organization that provides leadership in achieving equal
access to telecommunications, media, and information technologies for 36 million Americans
who are deaf and hard of hearing. TDI publishes the TDI World quarterly magazine and the
annual TDI National Directory & Resource Guide, also known as the Blue Book.

Hearing Loss Association of America (HLAA)

Hearing Loss Association of America (HLAA) is the nation’s leading organization
representing people with hearing loss. HLAA provides assistance and resources for people with
hearing loss and their families to learn how to adjust to living with hearing loss. HLAA is
working to eradicate the stigma associated with hearing loss and raise public awareness about the
need for prevention and the importance of regular hearing screenings throughout life. It impacts
on communication access, public policy, research, public awareness, and service delivery related
to hearing loss.

Association of Late-Deafened Adults (ALDA)

The mission of the Association of Late-Deafened Adults (ALDA) is to support the
empowerment of deafened people. Late-Deafened Adults are people who have lost the ability
to understand speech with or without hearing aids after acquiring spoken language. ALDA is
committed to providing a support network and a sense of belonging by sharing our unique
experiences, challenges and coping strategies, helping one another find practical solutions and
emotional support, and working together with other organizations and service providers for our
common good.

American Association of the Deaf-Blind (AADB)

American Association of the Deaf-Blind (AADB) is a nonprofit 501(c)(3) national
consumer organization of, by, and for deaf-blind Americans and their supporters. “Deaf-blind”
includes all types and degrees of dual vision and hearing loss. Its mission is to ensure that all
deaf-blind persons achieve their maximum potential through increased independence,
productivity, and integration into the community.

American Association of People with Disabilities

The American Association of People with Disabilities (AAPD), the country's largest
cross-disability membership organization, organizes the disability community to be a powerful
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voice for change — politically, economically, and socially. AAPD was founded in 1995 to help
unite the diverse community of people with disabilities, including their family, friends and
supporters, and to be a national voice for change in implementing the goals of the Americans
with Disabilities Act (ADA).

Tucson Citizens for Better Captioning (ICBC)

TCBC is a group of twenty-one residents of Tucson, Arizona who are interested in
promoting captioning. Most are deaf or hard of hearing, and have experienced personal
frustration with the captioning now provided by video producers. The organization meets
periodically and communicates frequently by email. It is a grass roots organization with a goal
of calling attention to the need for video captioning. To meet that goal, TCBC contacts TV
stations, advertisers, program producers, educational agencies, government agencies and
consumer groups.

Deaf and Hard of Hearing Consumer Advocacy Network

Deaf and Hard of Hearing Consumer Advocacy Network DHHCAN provides a forum for
proactive coordination of information for addressing and influencing legislation. It also seeks to
further the movement toward universal, barrier-free access with emphasis on quality,
certification, and standards. Twenty-one organizations are members of this national coalition of,
for, and by persons who are deaf and hard of hearing, and they are:

Alexander Graham Bell Association for the Deaf and Hard of Hearing (AGBell),
American Association of the Deaf-Blind (AADB),

American Deafness and Rehabilitation Association (ADARA),
American Society for Deaf Children (ASDC),

Association of Late-Deafened Adults (ALDA),

Communication Service for the Deaf (CSD),

Conference of Educational Administrators of Schools and Programs for the Deaf
(CEASD),

CSDVRS (CSDVRS),

Deaf Seniors of America (DSA),

Gallaudet University (Gallaudet),

Gallaudet University Alumni Association (GUAA),

Hearing Loss Association of America (HLAA),

National Association of the Deaf (NAD),

National Center for Accessible Media/WGBH-Boston (NCAM/WGBH),
National Deaf Black Advocates (NDBA),

National Deaf Business Institute (NDBI),

Purple Communications (Purple),

Registry of Interpreters for the Deaf, Inc. (RID),

Sorenson Communications (Sorenson),

Telecommunications for the Deaf and Hard of Hearing, Inc. (TDI) and
United States Deaf Sports Federation (USADSF).
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California Coalition of Agencies Serving the Deaf and Hard of Hearing (CCASDHH)

CCASDHH consists of community-based nonprofit agencies providing various social
services to Californians who are deaf or hard of hearing: Deaf Community Services of San
Diego, Inc.; Center on Deafness Inland Empire; Orange County Deaf Equal Access Foundation;
Greater Los Angeles Agency on Deafness, Inc.; Tri County-GLAD; Deaf and Hard of Hearing
Service Center, Inc.; NorCal Services for Deaf and Hard of Hearing; and Deaf Counseling,
Advocacy & Referral Agency.
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Exhibit B

E-mail Regarding an Oct. 27, 2010 Broadcast of 4l My Children
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Send to: jhouse@TDiforAccess.org

Name of show __All My Children Network ABC__ Date 10-27-10_ Beginning Time 12:00p PST_ Ending Time
1p PST

Television Service: Over-the-air/antenna ____, cable XXX_, satellite ___, fiber-optics____online through the
Internet) .

Provider: ___ NPG Cable Location (City/State) ___ Flagstaff. AZ
Advertiser/Promo Captioned National (N) or Local {L} if known
Cox Cable TV/Internet/Phone no Local

ABC 15 Promos no local

Progressive Insurance yes National

WalMart yes National

Hasbro Playskool no National

Bufferin no National

Maybelline no National

Campbell’s yes National

Rid-X yes National

Restasis/Allergan no National

CoverGirl yes national

NutriGrain yes national

Maybelline no national

MyRAFitKit.com no national

ABC Promos (4 total) no National

Nature Valley yes national

Fisher-Price no national

Olay yes national

Orajel | no national

Fat Foam hair product no national

Lysol ' no national




Maxwell House
Political Ad {2 total)

AZ State Fair

SCJohnson

Walgreens

Head and Shoulders

Hersheys

Oral-B

Nabisco

Clinique

Bush Baked Beans

Olay

Arm & Hammer no
Kmart

Pillsbury
Totino’s Pizza
Toys Rus
March of Dimes
Panteen
Cascade
Yoplait

Bayer

Garnier
Progresso Soup
ABC Promos

(four total)

Carrington college

yes

yes

no

no

no

no

no

no

no

no

no

yes

national

local

local

nationat

national

national

national

national

national

national

national

national

national

no
yes
yes
no
yes
yes
yes
yes
yes
no
no
no

no
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national
national
national
national
national
national
national
national
national
national
national
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Exhibit C

Association of National Advertisers, December 2010 Recommendation
On The Benefits of Closed Captioning Commercials
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The Benefits of Closed Captioning
Commercials
December 2010

The ANA Production Management Committee recommends that all television commercials be
closed captioned. Commercials that are closed captioned maximize the impact of an advertising
message and communicate to viewers who are deaf or hard of hearing that their business is
valued. Plus, the cost to close caption a commercial is minimal.

Background

Closed captions are the visual (text) representation of the soundtrack of a video, film, television
program, or commercial. In addition to dialog, closed captions inciude sound effects, speaker
identification information, music notations, lyrics, and other key aural information. Closed
captions are embedded in the television signal and visible, usually at the bottom of the screen,
only when activated by the viewer. Closed captions are activated through the equipment remote
control or onscreen menu.

Live television programs, such as a live broadcast or special event or news program, may be
captioned in real time. Prerecorded programs are captioned after production and before they
are aired.

Closed captioning allows persons who are deaf or hard of hearing to maximize their enjoyment
of television programming and commercials. Beginning July 1993, the Federal Communications
Commission (FCC) required all analog television receivers with screens 13 inches or larger to
contain built-in decoder circuitry to display closed captioning. Beginning July 2002, the FCC
also required that digital television receivers include closed-captioning display capability.

In 1996, Congress required programming distributors (broadcasters, cable operators, satellite
distributors, and other multi-channel video programming distributors) to close caption their
television programs.

Since 2006, 100% of all new, non-exempt, English-language television programming must
be produced and presented with closed captions (captioned programs are marked in TV
listings by “CC”). Commercials that are less than five minutes are not required to have
closed captions.
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The Case for Closed Captioning

Approximately 36 million Americans have some degree of hearing loss, according to the National
Institute on Deafness and Other Communication Disorders. Closed captioning provides a critical
link to news, entertainment, and information for such individuals. Closed captions also benefit
millions of other people (assuming activation by the viewer/owner) who are learning English

as a second language, children who are learning to read, and people who watch television in
public places such as waiting rooms, airports, bars, or gyms. When commercials are not closed
caplioned, the audio information—including potentially your advertising message—does not
reach its maximum potential. In addition, the advertiser may be unintentionally communicating
to viewers who are deaf or hard of hearing that their business is not valued.

“The process is simple, the cost reasonable, and the benefit substantial. There really is no reason
not 1o take this inclusive approach to television advertising.”

John Lick
Executive Producer
Target Corporation
. Co-chairperson _
TARGET. - ANA Production Management Committee

Many companies close caption their commercials in order to reach the large number of people
who need closed captions. While there are no figures available for the percentage of all
commercials that are closed captioned, there are some benchmarks. The National Association
of the Deaf found that 40% of the 118 advertising spots in the 2009 Super Bowl were closed
captioned. In 2010, through the work of the NFL in conjunction with the National Association
of the Deaf and CBS, 81% of nationally broadcast commercials and network promotions in the
Super Bowl were closed captioned. It is clear that progress is being made, but the Super Bowl
is an annual event and much more work is necessary.

Cost

The average cost to close caption a commercial, according to the ANA Production Management
Committee, is minimal—only about $200 for a Standard Definition (SD) commercial and $350
for a High Definition (HD) commercial. Many companies have special volume deals with their
dubbing and shipping houses, so costs can vary. Closed captioning occurs at the very end of the
production process at the dub/shipping house or at the captioning vendor and takes between
two and three hours to complete.
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Conclusion

The ANA Production Management Committee recommends that all television commercials be
closed captioned. Closed captioning of commercials makes good business sense because it
maximizes the impact of an advertising message and does so at minimal cost.

“As an advertiser, it is the right thing to do ... we value the people our advertising reaches.”

- Valerie Light :
. o Advertising Production Manager
: = . . Verizon Communications
L Co-chairperson :
ver 'M ' ANA Production Managerent Committee

Addendum

Recommended closed captioning framework that should be considered for inclusion in all
closed captioning contracts to ensure quality closed captioning is below.

a. Words
¢ No deletion of letters.
e Inclusion of all spoken words verbatim and no paraphrasing.
e A 100% accuracy rate.

b, Music
e Inclusion of the words (lyrics) for all music.
» Description of the type of music when the music does not have words,
e.g., dramatic music.

¢. Sounds
e |dentification of all sound effects.
e Inclusion of “ums.” The captioner should not make editorial decisions.

d. Conversations
e Inclusion of background conversations.
¢ |dentification of the speaker when not visible.
¢ |dentification of the speaker with upper case and a colon without parentheses.
For example, SUSAN: Yes, | want dinner.
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e, Synchronization
e One or two lines of captions are timed to appear simultaneously with, or just before, the
utterance of the first word presented and disappear after the last word is uttered in the
caption segment.
Logical caption division is not sacrificed for exactitude in timing.
e Captions may be timed to change with shot changes for readability and aesthetic purposes.

f. Caption Placement
» Captions placed where they do not obscure information relevant to understanding
or enjoying a commercial, such as people’s faces or descriptive banners.
» Captioning placed in the position of the speaker’s location when there are multiple
speakers on screen.

g. Caplioning Style
e Use of mixed case letters. Digital television screens now permit the adjustment of
font size. Updated software no longer deletes the descenders of letters such as “g"
or “q.” Therefore, upper case should not be used exclusively.

e Use of pop-on instead of roll-up format.

h. Passing of Captions
e Adding of a clearing pulse at the beginning of a group of captions and a release at the
end to let the next wave of captions pass unencumbered.
e During duplication and subsequent distribution, the captions should pass through intact
with the video.
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Exhibit D

Nielsen, Local Television Market Universe Estimates - Comparisons of 2008-09 and 2009-10
Market Rankings
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Local Television Market Universe Estimates

Comparisons of 2008-09 and 2009-10 Market Ranks

2008-09  2009-10

Rank Rank

1 1

2 2

3 3

4 4

5 5

6 6

7 7

8 8

9 9

10 10

11 11

12 12

14 13 +1
13 14 -1
15 15

18 16 +2
16 17 -1
17 18 -1
19 19
20 20
21 21
22 22

23 23
24 24
25 25
27 26 +1
26 27 -1
28 28
29 29

30 30

33 31 +2
31 32 -1
34 33 +1
32 © 34 -2
35 35

36 36

37 37

38 38
41 39 +2

Difference DMA Name

New York

Los Angeles

Chicago

Philadelphia

Dallas-Ft. Worth

San Francisco-Oak-San Jose
Boston (Manchester)
Atlanta

Washington, DC (Hagrstwn)
Houston

Detroit

Phoenix (Prescott)
Seattle-Tacoma

Tampa-St. Pete (Sarasota)
Minneapolis-St. Paul
Denver

Miami-Ft. Lauderdale
Cleveland-Akron (Canton)
Orlando-Daytona Bch-Melbrn
Sacramnto-Stkton-Modesto
St. Louis

Portland, OR

Pittsburgh

Charlotte

Indianapolis
Raleigh-Durham (Fayetvile)
Baltimore

San Diego

Nashville

Hartford & New Haven

Salt Lake City

Kansas City

Cincinnati

Columbus, OH

Milwaukee
Greenvll-Spart-Ashevil-And
San Antonio

West Palm Beach-Ft. Pierce
Harrisburg-Lncstr-Leb-York
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2009
TV Homes
7,433,820
5,654,260
3,492,850
2,950,220
2,489,970
2,476,450
2,409,080
2,369,780
2,321,610
2,106,210
1,926,970
1,855,930
1,819,970
1,822,160
1,730,530
1,524,210
1,546,920
1,524,930
1,466,420
1,399,520
1,249,820
1,175,100
1,156,460
1,122,860
1,114,970
1,080,680
1,102,080
1,066,680
1,016,290
1,014,990
919,390
937,970
915,570
925,840
905,350
858,050
818,560
779,430
738,880

2010
TV Homes
7,493,530
5,659,170
3,501,010
2,955,180
2,544,410
2,503,400
2,410,180
2,387,520
2,335,040
2,123,460
1,890,220
1,873,930
1,833,990
1,805,810
1,732,050
1,539,380
1,538,090
1,520,750
1,455,620
1,404,580
1,249,450
1,188,770
1,154,950
1,147,910
1,119,760
1,107,820
1,093,170
1,073,390
1,019,010
1,010,630
944,060
941,360
918,670
904,030
901,790
865,810
830,000
776,080
743,420
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2008-09
Rank

40
39
42
43
44
45
46
47
49
50
48
53
51
52
54
55
56
57
58
59
60
61
63
65
62
64
68
67
66
69
70
72
71
73
74
75
76
77
78

Local Television Market Universe Estimates
Comparisons of 2008-09 and 2009-10 Market Ranks

2009-10
Rank

40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78

Difference DMA Name

-2

+1
+1
2
+2
-1
-1

+1
+2

-1
+2

+1
-1

Birmingham {Ann and Tusc)
Grand Rapids-Kalmzoo-B.Crk
Las Vegas
Norfolk-Portsmth-Newpt Nws
Albuquerque-Santa Fe
Oklahoma City
Greensboro-H.Point-W.Salem
Jacksonville

Austin

Louisville

Memphis

New Orleans

Buffalo

Providence-New Bedford
Wilkes Barre-Scranton
Fresno-Visalia

Little Rock-Pine Bluff
Albany-Schenectady-Troy
Richmond-Petersburg
Knoxville

Mobile-Pensacola (Ft Walt)
Tulsa

Lexington
Charleston-Huntington

Ft. Myers-Naples

Dayton

Tucson (Sierra Vista)
Roanoke-Lynchburg
Flint-Saginaw-Bay City
Wichita-Hutchinson Plus
Green Bay-Appleton
Honolulu

Des Moines-Ames

Toledo

Springfield, MO

Spokane

Omaha

Portland-Auburn
Paducah-Cape Girard-Harsbg
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2009
TV Homes
739,750
741,420
728,410
718,020
689,120
687,300
685,110
674,860
667,670
667,230
673,770
602,740
631,120
622,580
594 570
574,900
567,060
556,750
550,240
547,930
537,810
529,540
503,260
479,750
509,530
483,790
456,030
461,420
465,790
450,930
444 210
429,940
432,410
425,890
421,960
416,630
411,520
410,890
393,260

2010
TV Homes
742,140
740,430
721,780
709,880
694,040
694,030
691,380
679,120
678,730
668,310
667,660
633,930
633,220
619,610
593,480
579,180
564,490
554,070
553,950
552,380
534,730
528,070
506,340
501,530
500,110
482,580
465,100
461,220
458,020
452,710
443,420
433,240
432,310
423,100
422,740
419,350
410,350
408,120
399,690
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2008-09
Rank

79
80
82
84
81
83
85
86
87
88
94
90
89
)
92
93
95
96
99
98
97
100
101
102
103
104
106
105
107
108
110
109
111
112
113
115
114
116
117

Local Television Market Universe Estimates

Comparisons of 2008-09 and 2009-10 Market Ranks

2009-10
Rank

79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117

Difference DMA Name

+1
+2
-2
|

+5

-1
-1
1
+2

-2

+1
-1

+1
-1

+1
-1

Columbia, SC

Rochester, NY
Huntsville-Decatur (Flor)
Shreveport

Syracuse
Champaign&Sprngfld-Decatur
Madison

Chattanooga
Harlingen-Wslco-Bmsvl-McA
Cedar Rapids-Wirio-IWC&Dub
Waco-Temple-Bryan
Jackson, MS

South Bend-Elkhart
Colorado Springs-Pueblo
Tri-Cities, TN-VA
Burlington-Platisburgh

Baton Rouge

Savannah

Charleston, SC

El Paso (Las Cruces)
Davenport-R.Island-Moline
Ft. Smith-Fay-Sprngdl-Rgrs
Johnstown-Altoona-St Colge
Evansville
Greenville-N.Bern-Washngtn
Myrile Beach-Florence
Lincoln & Hastings-Krny
Tallahassee-Thomasville

Ft. Wayne

Reno
Tyler-Longview(lfkn&Ncgd)
Youngstown
Springfield-Holyoke

Boise

Sioux Falls(Mitchell)
Augusta-Aiken

Lansing

Peoria-Bloomington
Traverse City-Cadillac
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2009
TV Homes
393,170
390,590
386,520
385,770
388,000
386,000
378,740
366,780
349,910
346,330
329,690
334,650
334,720
334,390
332,840
331,320
326,390
319,160
307,610
308,080
309,600
297,920
293,860
292,220
289,050
285,010
281,290
282,390
275,350
271,080
265,200
268,930
262,850
262,290
260,190
253,950
258,650
248,510
247 650

2010
TV Homes
398,620
392,190
390,900
386,180
385,440
384,620
377,260
365,400
354,150
346,030
339,570
336,520
336,130
334,710
334,620
330,650
326,890
322,030
311,190
310,760
308,910
298,330
294,350
291,830
290,280
287,400
281,590
280,710
273,860
270,500
267,890
266,560
262,960
262,800
261,100
255,950
253,690
247,830
245,000
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2008-09
Rank
118
119
121
120
122
123
124
125
126
127
128
129
130
131
134
133
132
135
138
137
136
139
140
141
142
143
144
147
146
148
149
145
150
151
152
154
153
156
155

Local Television Market Universe Estimates
Comparisons of 2008-09 and 2009-10 Market Ranks

2009-10
Rank
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156

Difference DMA Name

+1
~1

+2

-2

+2

-2

+2

+1
+1
-4

-1
+1
-1

Montgomery-Selma
Eugene

SantaBarbra-SanMar-SanLuOb

Fargo-Valley City
Macon

Lafayette, LA
Monterey-Salinas
Bakersfield

Y akima-Pasco-Rchind-Knnwek

La Crosse-Eau Claire
Columbus, GA (Opelika, AlL)
Corpus Christi
Chico-Redding

Amarillo

Wilmington

Columbus-Tupelo-W Pnt-Hstn

Rockford
Wausau-Rhinelander
Topeka
Columbia-Jefferson City
Monroe-El Dorado
Duluth-Superior
Medford-Klamath Falls
Beaumont-Port Arthur
Palm Springs

Lubbock

Salisbury

Albany, GA

Erie

Joplin-Pittsburg

Sioux City

Wichita Falls & Lawton
Anchorage

Panama City

Terre Haute
Rochestr-Mason City-Austin
Bangor
Qdessa-Midland
Bluefield-Beckley-Oak Hill
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2009
TV Homes
247,230
242,790
240,190
241,120
239,820
230,670
225,350
220,730
216,780
215,610
213,980
197,290
197,280
192,090
187,480
188,740
188,860
184,220
175,940
179,010
179,190
173,180
171,830
165,440
159,240
158,070
157,940
156,800
157,610
156,560
154,900
157,820
150,620
147,520
145,450
144,700
145,100
141,560
142,570

2010
TV Homes
244,750
241,730
241,370
240,330
239,330
230,180
227,390
222,910
219,510
214,820
213,880
199,560
197,970
192,490
189,950
189,460
189,160
184,720
180,090
178,810
177,200
174,360
172,900
167,330
161,110
158,360
158,340
156,890
156,520
155,670
154,810
154,450
151,470
147,440
145,550
144,300
144,230
143,710
142,570
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Local Television Market Universe Estimates
Comparisons of 2008-09 and 2009-10 Market Ranks

2008-09  2009-10 2009 2010
Rank Rank Difference DMA Name TV Homes TV Homes
157 157 Binghamton 138,930 137,240
158 158 Minot-Bismarck-Dickinson 136,730 136,540
159 159 Wheeling-Steubenville 133,700 133,110
160 160 Gainesville 129,960 128,400
161 161 Sherman-Ada 128,100 127,990
162 162 Idaho Fals-Pocatilo(Jcksn) 124,220 126,880
163 163 Biloxi-Guifport 121,750 122,740
164 164 Yuma-E! Centro 115,650 118,300
165 165 Abilene-Sweetwater 115,310 116,190
166 166 Missoula 111,340 111,940
167 167 Hattiesburg-Laurel 110,330 111,610
168 168 Clarksburg-Weston 109,150 110,050
170 169 +1 Billings 106,030 107,420
169 170 -1 Utica 106,280 104,890
171 171 Quincy-Hannibal-Keokuk 103,910 102,710
172 172 Dothan 100,950 101,840
173 173 Jackson, TN 98,050 98,250
174 174 Rapid City 96,450 98,240
176 175 +1 Lake Charles 95410 95,900
175 176 -1 Elmira (Corning) 96,090 95,790
177 177 Watertown 94,960 93,970
178 178 Harrisonburg 92,900 93,400
179 179 Alexandria, LA 89,630 90,740
180 180 Marquette 89,290 88,490
181 181 Jonesboro 80,900 82,300
182 182 Bowling Green 80,260 81,650
183 183 Charlottesville 76,600 75,920
184 184 Grand Junction-Montrose 73,360 75,030
185 185 Meridian 72,280 72,180
186 186 Lima 70,690 71,380
187 187 Greenwood-Greenville 70,050 70,350
188 188 Laredo 68,110 69,790
192 189 +3 Bend, OR 64,830 66,980
190 190 Butte-Bozeman 65,480 66,260
189 191 -2 Lafayette, IN 67,070 66,180
191 192 -1 Great Falls 64,910 65,000
194 193 +1 Twin Falis 63,540 64,740
193 194 -1 Parkersburg 63,760 64,060
195 195 Eureka 60,900 61,090
50f6
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2008-09
Rank

197
198
196
19¢
200
201
202
203
205
204
206
207
208
209
210

Local Television Market Universe Estimates
Comparisons of 2008-09 and 2009-10 Market Ranks

2009-10
Rank

196
197
198
199
200
201
202
203
204
205
206
207
208
209
210

Difference DMA Name

+1
+1
-2

+1
-1

Casper-Riverton
Cheyenne-Scottsbluff
San Angelo
Mankato
Ottumwa-Kirksville
St. Joseph
Fairbanks
Zanesville

Victoria

Presque lIsle
Helena

Juneau

Alpena

North Platte
Glendive

NSI Total U.S.

Copyright © 2009 The Nielsen Company

All Rights Reserved
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2009

TV Homes
54,340
54,120
54,980
52,230
51,270
46,840
37,110
32,550
31,260
31,270
27,040
25,250
17,520
15,250
3,940
114,456,650

2010

TV Homes
55,620
54,710
54,580
52,230
51,370
48,440
36,250
32,350
31,560
31,070
27,630
25,340
17,420
15,350
3,940
114,866,380
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VERIFICATION

1, Claude L. Stout, state that T am Executive Director of Telecommunications for the Deaf
and Hard of Hearing, Inc. (“TDI"); that T am authorized to make this Verification on behalf of
TDI; that the foregoing filing was prepared under my direction and supervision; and that the
contents are true and correct to the best of my knowledge, information, and belief. I declare
under penalty of perjury that the foregoing is true and correct.

Executed this 25th day of January, 2011.

ARS.Y .

Claude L. Stout

Executive Director,

Telecommunications for the Deaf and Hard of Hearing, Inc,
8630 Fenton Street, Suite 604

Silver Spring, MD 20910

Af713647807.1
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